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1.	 Should I be talking to my employees about what is going on and how we are looking  
to work through the COVID-19 pandemic?

The situation is evolving and very �uid and we would urge you to over-communicate right now.  
Employers who have a plan and are implementing it to balance the business and the employee’s 
welfare are managing quite well at the moment.

Most management teams are talking daily and communicating to employees every 48 hours as 
things develop.

2.	 I have an employee who has been overseas and has just arrived back and is self-isolating 
for 14 days in accordance with the isolation protocols. Do I have to pay them?

No, you are not required to pay employees in circumstances where a public health order or other 
regulation has been issued under a Commonwealth, State or Territory law where your employee 
resides/works. 

There is some variation across the States and Territories in relation to the legal mechanism that 
has been utilised to enforce the 14-day self-isolation requirement.  However, where the relevant 
State or Territory has enacted the requirement into law, employees will not be able to lawfully 
leave their homes to attend for work and so will not be “ready, willing and able to work” (unless 
they can perform work from home).  On that basis, there is no requirement to pay the employee 
during the 14-day self-isolation period. 

It is possible that testing may become more widely available and you may in the days to come 
be able to determine (negative test) if such an employee can return to work more quickly than 
the current 14 days. 

In most cases, the employee is not “sick” and so they are not eligible for personal leave. Some 
employers are paying employees out of their accrued personal (sick) leave.  Strictly speaking you 
cannot pay personal leave to an employee, in these circumstances, who is not ill or injured as 
this is the criteria for personal paid (sick) leave under the National Employment Standards. 

Given that (in most cases) you will not be required to pay them during the 14-day self-isolation 
period, you might choose to adopt one of the following options:

•	 choose to pay them as a discretionary payment; or

•	 agree to allow the employee to use their annual leave or long service leave if they have  
an available accrued entitlement to cover all or part of the period; or

•	 consider whether you would agree to grant the employee some annual leave in advance  
(if the relevant Modern Award provides for annual leave in advance); or

•	 consider whether you would agree to grant the employee long service leave in advance  
(if the relevant State or Territory long service leave legislation provides for long service leave 
in advance).

3.	 My employee has called in sick do I pay them?

Yes, if they are a full-time or part-time employee and they have accrued personal leave to cover 
the absence.  If they run out of paid personal leave, they may ask to be paid annual leave,  
if available.

Normal rules apply here whether they have a cold, the �u or are diagnosed with COVID-19.
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If the employee has run out of paid personal leave, then the employee will continue to remain 
absent from work without pay for any period they remain unwell and may return to work after 
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​The rules set out in answer 6, with respect to who quali�es as a family or household member 
apply, as do the rules for payment and evidence.

11.	​What if an employee needs to look after someone that is ill? Including a child or family ​
member who is ill or requires support due to COVID-19?

​An employee may take carer’s leave to provide care or support to an immediate family or ​
household member, where the care or support is required because of a personal illness, or ​
personal injury.

Provided the family or household member is suffering from an illness, the employee would be 
entitled to access their accrued paid personal/carer’s leave.

The rules set out in answer 6, with respect to who quali�es as a family or household member 
apply, as do the rules for payment and evidence.

12.	What if an employee needs to look after their child(ren) due to school closures but has 
no personal/carer’s leave left?

​You have a few options. You may choose to decide to pay the employee as an exercise of 
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For Award Free employees, an employer may require them to take a period of paid annual leave 
if the requirement is reasonable.

The Fair Work Act notes that it may be reasonable if the employee has accrued an excessive 
amount of annual leave.  We would recommend that strong guidance can be taken from the 
rules relating to Modern Award covered employees as to what is reasonable for Award Free 
employees.

14.	If things get bad can I shut my business down and not pay my employees for a time?

Where an employee or group of employees cannot be usefully employed for a period because of 
a stoppage of work for which the employer cannot reasonably be held responsible, then you may 
‘stand down’ that employee or group of employees for that period without pay.

This is usually seen as a last resort. Employers usually exhaust employees taking available 
paid leave such as annual leave before considering standing down without pay and as with 
many other COVID-19 related decisions you should consider balancing affordability, culture and 
engagement with the law before deciding what to do.
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мфΦ Can my employee refuse to work if they think they are being exposed to COVID-19?An 
employee can refuse to work if to do so places them in “imminent risk” to their health or�
safety. If this occurs, they must hold themselves ready to do other work.
This is often a challenging question and you need to take into account the nature of the job and�
also what risk mitigation you have instituted before arriving at a conclusion.
For instance, if hire car driver was asked to transport a COVID-19 diagnosed person from their�
home to a testing centre and the driver did not have appropriate personal protective equipment�
(and the passenger as well) then the direction is likely to be one which the driver can lawfully�
decline to follow the direction.
Generally, there may be some well-founded concern from some employees and accordingly, in�
the circumstances of COVID-19, a greater degree of tolerance is warranted and recommended�
where employees may be seen to being ‘overly cautious’ in exposing themselves to risk.

нлΦ What more creative things might I do to get through this with my employees?

There are a lot of things that might be worth considering at different times. For instance:

• Split rosters to reduce who is in the office at any one time.

• Working from home.

• Moving to virtual meetings with customers or clients.

• Incentivising annual leave; “take three weeks and we will give you a fourth”.

• Reducing exposure to public transport by providing parking or car pooling.

• Providing some support to employees who have to attend the workplace which reduces�
general community exposure such as providing or buying-in lunch for them.

• Exploring whether part-time work options may suit anyone for a period.

• Possibly changing operating hours to reflect changes in demand which in some cases may�
involve an Individual Flexibility Agreement.

• Temporary variations to contracted hours of work by agreement with individual employees.

• More targeted recognition and reward programs for those frontline workers carrying the�
business through COVID-19.

• Reaching agreement to vary an EA to defer pay increases or to vary other terms (requires�
approval by the Fair Work Commission).

• Making an application under section 120 to reduce/defer any redundancy payments.
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This guide is intended to help you understand your options and decide what is right for your 
business.  Please get in touch if you have speci�c questions or need legal advice on the issues 
facing your business during COVID-19.
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