© AUSTRALIAN BUSINESS LAWYERS & ADVISORS PTY LIMITED. This handout has been prepared for information purposes only. It does not purport to be
comprehensive or to render legal advice. It may not be reproduced without the written permission of Australian Business Lawyers & Advisors Pty Limited






Leave

The worker is entitled to paid leave (e.g.
personal leave, annual leave, compassionate
leave).

The company has the right to suspend or
dismiss the worker.

Comme
The company remains liable for remedying any
faulty work of the worker.

Direction
Company to determine when, how and where
the services of the worker are performed.

Disciplinary Action

rcial risk

and Control

The worker is not entitled to any paid leave.

The contract with the worker may be terminated
for breach.

The worker is responsible for work that does not
go as planned (e.g. takes longer, is more
expensive, any faulty work) in their own time and
at their own expense.

The worker controls or exercises discretion over
how, when and where the task or service is
performed.

B. HOW THE CONTRACT IS ACTUALLY BEING PERFORMED IN PRACTICE

Now that you have considered the terms of any written agreement between your company and
the worker, the next step is to consider how things are actually operating in practice.

In completing this assessment, we are interested in the day-to-day arrangements that operate
with the contractor (even if in practice this differs from the terms of any written agreement or

contract in place).

FACTORS THAT INDICATE
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When the worker is sick the business simply When the worker is sick the work is performed
waits for the worker to recover. by somebody else.

Direction and Control |

The company exercises, or has the right to The worker possesses a large degree of

exercise, control over how, when and where work | autonomy, control, and discretion as to how,

is performed by the worker etc. This might be when and where their work is performed.

evidenced by:

e the worker reporting into someone at the
workplace

« the worker being directed to complete tasks
by someone employed by the company

« the worker being provided instructions either
in writing or by training or supervision.

The company monitors/supervises the worker’'s The worker performs their work/service without

work. supervision/monitoring by the company.

The worker works solely for the company. The worker performs work for other businesses.
The company can determine what work of the The worker actually delegates, or sub-contracts
worker can be delegated or sub-contracted out work to other persons to complete.

and to whom.

The company monitors and provides feedback to | The company provides feedback on completion
the worker during the performance of work e.g. of work to the worker.

performance review process or similar.
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Remuneration, tax and reward \

The worker is remunerated by reference to time
worked or on salary e.g. they are paid by the
hour/week/month.

The worker is remunerated for services/job or
goods/product delivered or paid based on
results.

The worker is a sole trader.

The worker performs work through a Pty Ltd
company.

The worker is paid based on time worked e.g.
timesheets provided.

The worker is paid through invoices for services
performed issued by their Pty Ltd company.

The company deducts income tax from
remuneration paid.

Insurance (e.g. public liability insurance, workers

The worker responsible for own tax affairs.

GST is paid pursuant to invoices issued by the
worker.
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